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Any person aggrieved by this Order-in-Appeal may filé an appeal to the appropriate authority in the
following way.

(i)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appeliate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Infput Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied

by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

ii)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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: 1 ORDER-IN-APPEAL : :

BRIEF FACTS OF THE CASE :-

M/s. Zen Airtech Private Limited , CM-14, GIDC Estate, Siddheshwari Estate, Naroda,
Ahmedabad - 382170 (herein after also referred to as the ‘appellant’), holding GSTIN
24AAACZ2323E1ZT, has filed the present appeal against the Oi‘der-in-Origina] No.
62/AC/DEMAND/22-23 dated 17.06.2022/20.06.2022 (herein after referred to as the
impugned order’) passed by the Assistant Commissioner, CGST & C.Ex, Division-I [Naroda],
Ahmedabad-North Commissionerate (herein after referred to as the ‘adjudicating

authority’).

2. The facts leading to this case are that the officers from the Directorate General of
Goods and Services Tax Intelligence, Ahmedabad Zonal Unit [AZU],Ahmedabad (hereinafter
referred to as ‘DGGI’) visited the factory premises of the Appellant on 09.12.2019 and it was
found that they have not filed their GSTR-1 and GSTR-3B Returns for the period from June,
2019 to November,l2019 and thereby failed to file stipulated returns on time and also
failed to deposit the tax collected to the government. On initiation of the inquiry the
appellant has filed the required GST returns and has paid Rs. 64,40,561/- towards the tax
liability alongwith interest of Rs. 1,25,858/-.

3. The DGGI has issued the Show Cause Notice F.No.DGGI/AZU/Gr.-C/36-16//2021-
22, dated 18.06.2021 alleging that the appellant had not discharged their liability of GST
and had not filed GSTR-1 and GSTR-3B returns for the period from June, 2019 to
November, 2019; that the appellant had collected GST amount from their cllents but did not
deposit the same to Government exchequer during the period from June, 2019 to
November, 2019 and that the appellant had discharged their GST liability for the said
period and filed all pending GST Returns for June, 2019 to November, 2019 after initiation
of inquiry. The said Show Cause Notice proposed to demand and recover GST of Rs.
64,40,561/- (Rs. 6,50,137/- CGST + Rs. 6,50,137/- SGST + Rs. 51,40,287/- IGST) under
Section 74(1) read with Section 76(1) of the Central Goods and Services Tax Act, 2017 / the
Gujarat Goods and Services Tax Act, 2017 (herein after referred to as the ‘CGST Act, 2017 /
GGST Act, 2017’ and collectively as the ‘GST Acts, 2017’) read with Section 20 of the

Integrated Goods and Services Tax Act, 2017 (herein after referred to as the ‘1
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amount of Rs. 64,40,561/- (Rs. 6,50,137/- CCST + Rs: 6,50,137/- SGST + Rs. 51,40,287 /-
IGST) under Section 50 of the GST Acts, 2017 read with Section 20 of the IGST Act, 2017; to
appropriate interest of Rs. 1,25,858/— already paid by the appellant va-gainst the liability of
interest; and to impose penalty under Section 74, 76, 122(1)(iii) and 122(2)(b) of the GST
Acts, 2017 read with Section 20 of the IGST Act, 2017.

4. The Adjudicating Authority vide Order-in-Original No.62/AC/DEMAND/22-23; dated

17.06.2022 / 20.06.2022 : -

(a) confirmed the demand of GST -of Rs. 64,40,561/- (Rs. 6,50,137/- CGST + Rs.
6,50,137/- SGST + Rs. 51,40,287/- 1GST) for the period from June, 2019 to
November, 2019 under Section 74(1) read with Section 76(1) of the GST Acts,
2017 read with Section 20 of the IGST Act, 2017 and ordered appropriation of
the same against payment made under Paft—A of DRC-01A submitted on
27.05.2021; |

(b) confirmed the demand of applicable interest @ 18% amounting to Rs.2,76,460 /-
and appropriated Rs.1,25,858/- against outstanding liability and ordered for
recovery of remaining interest amounting to Rs.1,50,601/- under Section 50 of
the GST Acts, 2017 read with Section 20 of the IGST-Act, 2017;

(c) imposed penalty of Rs. 64,40,561/- under Section 74 of the GST Acts, 2017 read
with Section 20 of the IGST Act, 2017 and Section 122 of the CGST Act, 2017;

(d) did not proposed penalty under Section 76 of the GST Acts, 2017.

5. Aggrieved by the aforesaid Order-in-Original, the appellant has filed the present
appeal on 01.08.2022, wherein the appellant has submitted that it had self-assessed and
paid the GST for June, 2019 to November, 2019 along with interest on net tax liability
payable through cash ledger, as per proviso to Section 50(1) of the CGST Act, 2017 / GGST
Act, 2017, and filed the required returns, with applicable late fee, by 30.12.2019, therefore,
they are not disputing the payment of GST made by them for June, 2019 to November, 2019
along with interest already paid on net tax liability basis. Howevel, the Appellant is

aggrleved by the 1mpugned order in so far as it has confnmed the demand of GST under

50 and imposed penalty under Section 74 of the CGST Act, 201/7 g(GGQH%?A

appeal memo, the appellant has inter-alia contended on the follo %ng grBihd
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Section 74 is not applicable in their case in as much as the notice under Section 74
of the GST Acts, 2017 can be issued only in the case of non-payment or short
payment of tax, erroneous refund or wrong availment or utilization of input tax
credit by reason of (i) fraud; or (ii) any wilful-misstatement; or (iii) suppressmn
of facts to evade tax. As the present case is not pertaining to non-payment or short
payment of GST but it only pertains to delayed payment of GST, which was paid by
the Appellant on its own, much before the issuance of.Form GST DRC-01 dated
27.05.2021 or the Demand cum Show Cause Notice dated 18.06.2021, therefore,
no Demand cum Show Cause Notice should have been issued under Section 74 of
the GST Acts, 2017.

The words “suppression of facts” used in Section 74 of the GST Acts, 2017 are
immediately followed by the words “to evade tax”, therefore, mere “suppression of
facts” is not enough to invoke the provisions of Section 74 of the GST Acts, 2017. It
is only when “suppression of facts” is “to evade tax” that the provisions of Section
74 of the GST Acts, 2017 can be invoked. The appellant had made supplies under
cover of invoices after self-assessment and GST payable on such supplies had been
mentioned in the invoices and details thereof were entered in the books of
accounts maintained by it. The Appellant had issued E- Way Bills, wherever
applicable, in respect of supplies made by it, by uploading the required details on

the common portal.

The enquiry against the Appellant was for non-filing of Returns and non-payment
of GST, rather delayed filing of Returns and delayed payment of GST, and even the
enquiry against the Appellant was not for evasion of tax. The Appellant, on its own,
had paid applicable GST on self-assessment basis and interest for delayed
payment of GST and had filed GST Returns from June, 2019 to November, 2019, on
different dates between 11.12.2019 and 30.12.2019. Therefore, there had been

neither suppression of facts nor evasion of tax in this case.

This case is not one of collecting GST from clients but not depositing with the

Government in as much as neither such evidence has been brought 1n/th/_\r
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such evidence has.been discussed in the impugned order. In faot,s

Adjudicating Authority himself has held that he did not muc
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allegation that M/s. Zen had collected tax and failed to deposit to the Govt.

Exchequer hence he did not propose penalty under Section 76.

(e) The interest of Rs.1,25,858/- on delayed payment of GST has alreddy been paid in
accordance with the proviso to Section 50(1) of the GST Acts, 2017. The present
case is not covered under Section 74 of the GST Acts, 2017.

()  As Section 74 of the GST Acts, 2017 is not applicable in the present case, therefore,
penalty imposed under Section 74 of the GST Acts, 2017 is not just and legal. They
relied on the judgement of the Hon'ble Karnataka High Courtyin the case of CCE &
ST, LTU, Bangalore 'Versus': Adecco Flexione Workforce Solutions Ltd. [2012 (26)
STR 3 (Kar.)]. i

(8) As the due date for filing Form GSTR-1 Return for November, 2019 was 11t%
December, 2019 and due date for filing Form GSTR-3B Return was 20t December,
2019, therefore, raising demand of GST for November, 2019 a.long with interest on
gross liability and imposing penalty under Section 74 of the GST Acts, 2017 equal

to the tax amount for November, 2019 is wholly unjustified and illegal

PERSONAL HEARING :-

6. Personal Hearing in this case was held on 07.12.2022, wherein Shri Natwarlal K.
Panchal, Director of appellant company & Shri Alpesh Kumar Kabra, GST Practitioner, on
- behalf of the appellant, appeared in persdn and reiterated the submissions made in appeal

memo.

DISCUSSION AND FINDINGS:-

7. I have carefully gone through the facts of the case available on records and
submissions made by the appellant in the appeal memo as well as during the course of

personal hearing.

8. The appellant is not disputing the payment of the GST made by them for the period
from June, 2019 to November, 2019 along with interest already paid on net tax liability
basis. The appellant has however challenged the confir ergdemand of GST under
Section 74 read with Section 76, demand of interest o gro:g‘t;m:gg\ under Section 50

and imposition of penalty under Section 74 of the GST
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9. The impugned order has been passed by taking into consideration the allegation in
the show cause notice of evasion of tax by the appellant, which they allegedly collected but

not deposited to the Government exchequer.

10.1 The appellant has contended that the present case is not pertaining to non-payment
or short payment of GST but i(t only pertains to delayed payment of GST, which was paid by
the Appellant on its own, therefore Section 74 of the GST Acts, 2017 is not applicable. It has
also been contended that the words “suppression of facts” used in Section 74 of the GST
Acts, 2017 are immediately followed by the words “to evade tax”, therefore provisions of
Section 74 of the GST Acts, 2017 can be invoked only when “suppression of facts” is “to
evade tax”. It has been contended by the appellant that there has neither been “suppression

of facts” nor “evasion of tax”, therefore Section 74 of the GST Acts, 2017 is not applicable.

10.2 The meaning of expression ‘suppression’ has been given in Explanation 2 of Section
74 of the GST Acts, 2017 as follows -

“For the purposes of this Act, the expression “suppression” shall mean non-
declaration of facts or information which a taxable person is required to declare
in the refurn, statement, report or any other document furnished under this Act
or the rules made thereunder, or failure to furnish any information on being

asked for, in writing, by the proper officer.”

10.3 The first part of the Explanation 2 of Section 74 of the GST Acts, 2017 refers to non-
declaration of facts or information which a taxable person ié required to declare in the
return, statement, report or any other document furnished under the Act or the rules made
thereunder. This part pertains to non-declaration of facts or information in return etc.
furnished under the GST Acts, 2017 or rules made thereunder. There is no allegation in the
show cause notice or findings in the impugned order that the appellant has not declared
facts or information in the returns etc. furnished under the GST Acts, 2017. In fact, the
present case pertains to non-furnishing of returns rather than non-declaration of facts or
information in returns furmshed It is on record that the enqulry against the appellant was
initiated for non-filing of GSTR-1 M and GSTR3B for the period. from. June, 2019 to
November, 2019 and for non-payment of GST to Government exchequer dum at period.

Once the returns were furnished on self-

e
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liability has been considered in the show cause notice as well as in the impugned order

what has been self-assessed and already paid by the appellant.

10.4 The second part of the Explanation 2 of Section 74 of the GST Acts, 2017 refers to
failure to furnish any informatidn'on being asked for, in writing, by the proper officer. In
the present case, the appellant, vide letter dated 09.12.2019 had not only provided the
required documents (Sales ledger, purchase ledger etc.) from June, 2019 to November,
2019 to the officers at the time of the visit of officer of DGGI to the appellant’s premises on -
09.12.2019, but also on its own informed that they had not filed GST Returns from June,
2019 onwards which would be 'fi]ed and all GST liabilities with interest would be
discharged by them. The appellant had paid GST and furnished Form GSTR-3B from June,
2019 to Nov;amber, 2019 by 30.12.2019. As submitted by the appellant, the very first
communication from the department, after payment of GST for Juﬂe, 2019 to November,
20.19 was in the form of GST DRC-01A dated 27.05.2021. Thus, there has been no failure on
the part of the appellant to furnish any information on being asked for, in writing, by the

proper officer.

10.5 Itis also not disputed that all the supplies were made by the appellant under cover
of invoices, wherein self-assessed GST payable was shown; all such invoices were duly
accounted for in the books of accounts maintained by the aﬁpellant; the details of such
invoices were reflected in the sales ledger provided vide letter dated 09.12.2019 to the
officers of DGGI / departmeht; and E-way bills, wherever applicable, were also issued in

respect of those supplies, by uploading the required details on the common portal.

10.6 Therefore, taking all these peculiar facts of the case into consideration, I am of the
view that the present one is not a case of ‘suppression of facts’.much less ‘to evade tax/,
therefore invocation of Section 74 of the GST Acts, 2017 read with Section 20 of the IGST
Act, 2017 for confirmation of demand of GST already paid through returns for June, 2019 to
November, 2019 filed by the appellant, is not found justifiable and sustainable.

11.1 The appellant has contended that though it had been held in the impugned order
that the appellant had not deposited the GST duty received from ¢

7
0 p,CENYR4‘

Government exchequer, nelther any such evidence has been brought /n 'the sho Jxé% e
notice nor such evidence has been dlscussed in the 1mpugned orde1 wr\lfeu

%

appellant had collected GST from its customers.
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11.2 [ find that as rightly pointed out by the appellant; the impugned order contains
contradictory findings with respect to allegation of collection of tax by the appellant but
failure to deposit the same to the Government exchequer. Though it has been mentioned at
several places in ‘discussion and findings’ portion of the impugned order that the appellant
had collected but not paid GST to Government exchequer, it has categorically been

mentioned at the last line of Para 30 of the impugned order as follows:-

“30.... Ido not much merit in the allegation that M/s. Zen had collected tax and
failed to deposit to the Govt. Exchequer, hence I do not propose penalty under
Section 76.”

At the operative portion of the impugned order (Para 31(vi) of the impugned
order), the adjudicating authority has ordered that - “I do not propose penalty under
Section 76 of the CGST Act, 2017 read with Section 76 of the Gujarat GST Act, 2017".

11.3 In view of this clear findings by the adjudicating authority in the impugnéd order, |
~ hold that the allegation of collection of tax by the appellant and not depositing the same to

the Government Exchequer cannot be sustained.

11.4 I further find that the Central Board of Indirect Taxes & Customs (CBIC), vide
Circular No. 76/50/2018-GST, dated 31.12.2018, has already clarified the issue of
imposition of penalty in cases where the return in Form GSTR-3B has been filed after the
due date of filing such return and where self—ass‘essed tax or any amount collected as tax

has not been paid. In the said Circular, it has been clarified as follows-

SI. | Issue Clarification
No.

2 Whether  ‘penalty  in | 1.As per the provisions of section 73(11) of the CGST Act,
accordance with section | penalty is payable in case self-assessed tax or any
'73[11] of the CGST Act| amount collected as tax has not been paid within a
should be levied in cases | period of thirty days from the due date of payment of
where the return in| such tax.

FORM GSTR-3B has
been filed after the due
date of filing such

2.1t may be noted that a show cause notice (SCN for

short] Is required to be issued to a person where it

appears to the proper officer that any tax hasm

return?
paid or short paid or erroneously refunde’d or /’\
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input tax credit has been wrongly availed or utilised for
any reason under the provisions of section 73(1) of the
CGST Act. The provisions of section 73(11) of the CGST
A.ct can be invoked only when the provisions of section

73 are invoked.

3. The provisions of section 73 of the CGST Act are
generally not invoked in case of delayed filing of the
return in FORM GSTR-3B because tax along with
applicable interest has already been paid but after the
due date for payment of such tax. It is accordingly
clarified that penalty under the provisions of sec;ion
73(11) of the CGST Act is not payable in such cases. It
is further clarified that since the tax has been paid late
in contravention of the provisions of the CGST Act, a

general penalty under section 125 of the CGST Act may

be imposed after following the due process of law.
! | .

Thus, as clarified in the aforesaid Circular, the provisions of Section 73 of the CGST
Act are generally not invoked in case of delayed filing of the return in Form GSTR-3B
because tax along with applicable interest has already been paid but after the due date for
payment of such tax. It has been clarified that penalty under the provisions of Section
73(11) of the CGST Act is not payable in such cases. In the present case also, the tax along
with applicable interest has already been paid by the appellant much before the issuance of
show cause notice, though such payment and filing of returns for June, 2019 to November,
2019 had been after the due date for payment of such tax and filing of such returns. As the
CBIC has clarified that penalty under Section 73 of the GST Acts, 2017 cannot be imposed in
such cases, the question of invoking pi'o'visions of Section 74, or 76 of the GST Acts, 2017
and imposition of penalty under Svec_tion 74 and 122 of the GST Acts, 2017 in this case does

not arise. It will not be out of place here to mention that the provisions of Section 125 of the

GST Acts, 2017 have not been invoked in the show cause notice or the impugned order.

&
@ CERTR,
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12.  The issue of imposition of penalty for non-payment of tax within stip;ﬁ‘\laﬁeg#%p&v

%of

which was paid after the due date with interest, came up before the Hon’ble
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Karnataka in case of CCE & ST, LTU, Bangalore Versus Adecco Flexione Workforce Solutions
Ltd. [CEA. Nos. 101-102 of 2008, decided on 8.9.11 —‘reported at 2012 (26) STR 3 (Kar.)],

wherein it has been held as follows:-

“2. Facts are not in dispute. The_assessee has paid both the service tax and

Interest for delayed payments before issue of show cause notice under the Act.

Sub-sec. (3) of Section 73 of the Finance Act, 1994 categorically states, after

the payment of service tax and interest is made and the said information is

furnished to the authorities, then the authorities shall not serve any notice

under sub-sec. (1) in respect of the amount so paid. Therefore, authorities have

no authority to initiate proceedings for recovery of penalty under Sec. 76 of
the Act.

3. Unfortunately the assessing authority as well as the appellate authority
seem to think. If an assessee does not pay the tax within the stipulated time
and regularfy pays tax after the due date with interest, It is something which is
not pardonable in law. Though the law does not say so, authorities working
under the law seem to think otherwise and thus they are wasting that valuable
time in proceeding against persons who are paying service tax with interest
promptly. They are paid salary to act in accordance with law and to initigte
proceedings against defaulters who have not paid service tax and interest in
spite of service of notice calling upon them to make payment and certainly not
to harass and initiate proceedings against persons who are paying tax with
interest for delayed payment. It is high time, the authorities will change their
attitude towards these tax payers, understanding the object with which this
enactment is passed and also keep in mind the express provision as contained

in sub-sec. (3) of Sec. 73. The Parliament has expressly stated that against

persons who_have paid tax with interest. no notice shall be served. If notices

are issued contrary to the said Section, the person to be punished is the person
who has issued notice and not the person to whom it is issued. We take that, in

ignorance of law, the authorities are indulging in the extravaganza and

wasting their precious time and also the time ofthe Tribunal and this Court, It
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_ hereafter, certainly it will be a case for taking proper action against those law

breakers.”

Though the aforesaid judgement pertains to Service Tax mattér, the ra"cio laid down
therein is applicable in the present case as well in as much as sub-sections (5) and (6) of
Section 73 of the GST AcEs, 2017 contains provisions similar to provisions of sub-section
(3) of Section 73 of the Finance Act, 1994. As per sub-sections (5) and (6) of Section 73 of
the GST Acts, 2017, the person chargeable with tax may, before service of notice under sub-
section (1), pay the amount of tax along with interest payable thereon under section 50 on
the basis of his own ascertainment of such tax or the tax as éscertéined by the proper
officer and inform the proper officer in writing of such bayment and the proper officer, on
receipt of such information, shall not serve any notice under sub-section (1) in respect of
the tax éo paid or any penalty payable under the provisions of this Act or the rules _made

“thereunder. 1, therefore, respectfully follow the aforesaid judgement of the Hon'ble High
Court of Karnataka and hold that imposition of penalty on the appellant in this case is not
sustainable as the appellant had already paid GST with applicable interest, much béfore the

issuance of show cause notice.

13.  As per proviso to Section 50 of the GST Acts, 2017, the interest on tax payable in
respect of supplies made during a tax period and declared in the return for the said period
furnished after the due date in accordance with the provisions of Section 39 shall be
payable on that portion of the tax which is paid by de_zbi_ting the electronic cash ledger. The
appellant has accordingly paid interest on delayed payment of GST for June,2019 to
November,2019, In the imbugned order; interest has been ordered to be charged and
recovered on gross liability of GST on the ground that the proviso to Section 50 i's not
'applicable as returns for June, 2019 to November, 2019 have been furnished after
commencement of proceedings under section 74 of the GST Acts, 2017. As already held,
section 74 of the GST Acts, 2017 is not applicable in the present case; therefore, charging of

interest on gross GST liability is not sustainable.

14.  As it has already been held that invocation of Section 74 and 76 of the GST Acts,
2017, imposition of penalty and charging of interest on gross GST liability payable by the
appellant for the period June, 2019 to November, 2019 is not sustainable, I do not find it
necessary to separately discuss the issue of demand of GST and related is?@s for
November, 2019. ‘
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15. In view of the foregoing, I uphold the payment of GST of Rs. 64,40,561/- (Rs.
6,50,137/- CGST + Rs. 6,50,137/- SGST + Rs. 51,40,287/- IGST), along with interest of Rs.
1,25,858/- already paid on net tax liability basis by the appellant for June, 2019 to
November, 2019. However, [ hold that invocation of Section 74 and Section 76 of the GST
Acts, 2017 read with Section 20 of the IGST Act, 2017, imposition of penalty under Section
74 and 122 of the GST Acts, 2017 read with Section 20 of the IGST Act, 2017 and demand of
interest on gross GST liability under Section 50 of the GST Acts, 2017, in the impugned
order is not sustainable. The impugned order is modified and the appeal is allowed to the

above extent.

16, st e 6 odfer v s A & B o & "

The appeals filed by the appellant stands disposed of in above terms.

Additional CommisSioner (Appeals)

Date:23.12.2022

umar Agarwal)
Superintendent (Appeals)
Central Tax, Ahmedabad.

By R.P.A.D,

To,

M/s. Zen Airtech Private Limited,
CM-14, GIDC Estate,
Siddheshwari Estate,

Naroda, Ahmedabad - 382170.
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Copy to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner [Appeals], CGST & C.Ex., Ahmedabad.

The Commissioner, CGST & C.Ex, Ahmedabad-North.

The Additional Commissioner, CGST & C.Ex. (System), Ahmedabad-North.

The Assistant Commissioner, CGST & C.Ex., Division-I [Naroda], Ahmedabad-North,
The Deputy Director, DGGI, AZU, Ahmedabad.

q/./fuard File. .
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